Richard Nixon, bringing to full complement the judicial institution now known as the "Burger Court." Scholars and commentators have begun to assess the Court's work in a systematic way. 3 A few years ago we had occasion to begin our own analysis, focusing on the Court's seemingly disharmonious free speech rulings. In some instances, the Burger Court's free speech decisions seemed to contract earlier rulings of the Warren Court, in others to expand on those decisions. In some cases they dramatically chart new ground. 4 The Burger Court's commercial speech rulings have now established that substantial First Amendment protection is accorded to speech about goods and services, no matter how commonplace a product may be. 5 A free speech claim has been given heightened protection where it was augmented by the speaker's right to use and control his own items of property. 6 Conversely, where a free speech claim, especially a claimed right to use a particular forum, conflicted with the interests of the private or governmental owner of the forum, the Court has frequently rejected the free speech claim. 7 Further, the Court has upheld restrictions on use of property for sexually oriented speech, in large part because of the impact on surrounding property owners.' Finally, the Court has con-speech clause protected the defendant's activity. 1 6 The court found that such free speech rights were available even upon private property, where the property is in some fashion devoted to a public use. Applying the test to Princeton University, the court concluded that the defendant's activity was consonant with the purposes and institutional integrity of a university and that Princeton's regulations contained no reasonable standards to justify limiting that activity. Princeton vigorously contended that the ruling deprived it of First and Fourteenth Amendment rights of speech and property and appealed the decision to the Supreme Court. The Court dismissed the appeal for lack of a justiciable controversy. 17 The second case was Loretto v. Teleprompter Manhattan CATV Corp.' 8 A New York statute required landlords to permit cable television companies to install wires on the landlord's property so that tenants could subscribe to the cable service. The statute was based on the State's speech-related interest in "rapid development of and maximum penetration by a means of communication which has important educational and community aspects."' 9 A landlord filed suit, maintaining that the statute authorized a physical trespass on her property and thereby constituted a "taking" without compensation. The New York Court of Appeals, six to one, rejected her claims, 2° but the Supreme Court reversed. The Court held that the trespass sanctioned by the New York statute constituted a traditional taking of property interests which was not justified by the State's concerns with facilitating tenant access to a new medium of communication.
The Loretto case provides evidence to support the hypothesis that property concepts are of critical importance in the current Supreme Wealth or value is created by culture and by society; it is culture that makes a diamond valuable and a pebble worthless. Property, on the other hand, is the creation of law. A man who has property has certain legal rights with respect to an item of wealth; property represents a relationship between wealth and its "owner."
American law has been torn by ambivalence between viewing property as something over which individuals have "sole and despotic dominion '' 24 or as something less than that as defined by community interests. Judge James L. Oakes has described this dualism as follows: 25 [O]ne view of "property" emphasizes that we are independent individuals; the other emphasizes that we are parts of a social whole. Obviously, under the former, or "dominion," view of property, the legal system will tolerate a lesser degree of interference from the state by way of taxation or regulation than would be the case under the latter, or "social" view of property. Most judges, including those on the Supreme Court .... commence analysis with both views as part of their value apparatus.
Although the Burger Court may have included both views of property as part of its "value apparatus," it has pretty firmly resolved the ambivalence by protecting individual "dominion" rather than communal interests. It has done this by extolling economic autonomy and entrepreneurial freedom at the expense of public regulation and movement toward equality. Several lines of decision are instructive.
The first traces to the tentative judicial stirrings during the 1960s that poverty, or lack of wealth, could not constitutionally deprive Americans of certain benefits enjoyed by others.1 6 Starting in 1970, the Burger Court rejected the imposition of wealth redistribution as constitutionally compelled in the areas of minimum family assistance, housing, and expenditures on public education. 2 7 More recently, it has upheld wealth-based obstacles to the exercise of a series of rights that the Court had previously determined to be "fundamental"-access to the courts, 2 " voting rights, 2 9 and abortion. 3 " In these cases the Court has made plain that, while the Constitution "does not enact Mr. Herbert Spencer's Social Statics," 3 1 neither does it embody John Rawls's A Theory of Justice.
Second, the Burger Court has cramped the development of the Warren Court's constitutional protection for the "new property."32 The Court has not denied the existence of the new property. It has understood that property interests may include entitlements arising from reasonable expectations and reliances generated by statutory and regulatory schemes. Property interests, of course, are not created by the Constitution. Rather, they are created and their dimensions are defined by existing rules or understandings that stem from an independent source such as state law-rules or understandings that secure certain benefits and that support claims of entitlement to those benefits.
Second, the same source of law that established the "entitlement" could also restrict it, either expressly, as by limiting a faculty appointment to a one-year term, or, indirectly, by circumscribing the procedures available to protect that interest.
The Burger Court has not shown the same parsimonious protection of more traditional forms of property and entrepreneurial interests. 36 Indeed, the Court has dusted off a long disused constitutional provision designed to thwart governmental interference with economic rights-the constitutional prohibition against any state law "impairing the Obligation of Contracts." In 1977, after more than forty years of desuetude, the Clause was invoked to invalidate the statutory repeal of a restriction on the ability of the Port of New York Authority to use revenues and reserves to subsidize mass transit contrary to the terms of the bond indenture. 3 7 In dissent, Justice Brennan charged that such use of the Contracts Clause created a "constitutional safe haven for property rights embodied in a contract," and "substantially distorts modern constitutional jurisbroadly of the important relationship between liberty and rights in property-even "new" property: "[Tihe dichotomy between personal liberties and property rights is a false one. Property does not have rights. People have rights. The right to enjoy property without unlawful deprivation, no less than the right to speak or the right to travel, is, in truth, a 'personal' right, whether the 'property' in question be a welfare check, a home, or a savings account. In fact, a fundamental interdependence exists between the personal right to liberty and the personal right to property. Neither could have meaning without the other. That rights in property are basic civil rights has long been recognized. Finally, the Court has wholly removed many economic activities from the sphere of governmental or "state action" and thereby from potential constitutional restraints. As Professor Nowak has observed:
The issue in such [state action] cases is whether the actions of nominally private parties should be subject to constitutional restraints .... The libertarian Burger Court has reduced government regulation and limitation of property rights by leaving broadcasters free to refuse editorial advertising, private clubs free to discriminate by race, private utilities free to turn off a customer's power, shopping center owners free to exclude picketers and speakers from their property, and creditors free to engage in self-help.
In sum, the Burger Court has restricted the constitutional scope of For, while the particular four-letter word being litigated here is perhaps more distasteful than most others of its genre, it is nevertheless often true that one man's vulgarity is another's lyric. Indeed, we think it is largely because governmental officials cannot make principled distinctions in this area that the Constitution leaves matters of taste and style so largely to the individual.
In the other 1971 decision, the Pentagon Papers case, the Supreme Court defended the First Amendment's basic purposes against a direct attack. In his concurring opinion Justice Black said:' Only a free and unrestrained press can effectively expose deception in government. And paramount among the responsibilities of a free press is the duty to prevent any part of the government from deceiving the people and sending them off to distant lands to die of foreign fevers and foreign shot and shell.
These two cases capped a number of speech-protective rulings that led free speech partisans to unaccustomed satisfaction. The Court had adopted what appeared to be a rigorous standard for testing restraints on political advocacy and in the process overruled one of the most scorned decisions of an earlier era. 4 " It took steps to cope with the "intractable" obscenity problem under normal First Amendment criteria. 4 6 It accorded the media broad protection against defamation suits arising out of news stories on "matters of public or general interest." 4 7 But trouble brewed beneath the surface even then. The precise condition of the First Amendment, if closely inspected, was more uneven and less happy than appeared. First Amendment doctrine was, in the view of one renowned scholar, in "chaos." At the time of the notable free speech victories described above, Professor Emerson decried the lack of a coherent First Amendment policy: 48 At various times the Court has employed the bad tendency test, the clear and present danger test, an incitement test, and different forms of the ad hoc balancing test. Sometimes it has not clearly enunciated the theory upon which it proceeds. Frequently it has avoided decision on basic First Amendment issues by invoking doctrines of vagueness, overbreadth, or the use of less drastic alternatives. . . . The Supreme Court has also utilized other doctrines, such as the preferred position of the First Amendment and prior restraint. Recently it has begun to address itself to problems of "symbolic speech" and the place in which First Amendment activities can be carried on. But it has totally failed to settle on any coherent approach.
The absence of a "coherent approach," regrettable in itself, also seems pertinent to the use of property concepts in the Court's recent free speech cases, because the more the Court relies on ad [i1982 hoc First Amendment theories, the more influential can be "unrelated" grounds of decision. Put another way, when the Court persistently balances free speech interests, there is a doctrinal vacuum, and the property "thumb" on the scale can be dispositive. 49 A. PROPERTY AND SPEECH UNITED 1. Speech linked to property. We start with the deceptively simple flag cases. The principal case involved a young man convicted under a statute prohibiting improper use of the American flag for taping a peace symbol on a flag to protest national policies. 5° Although a number of factors were relevant to the decision-absence of a breach of the peace, the impermissibility of punishing the appellant merely because others found his message offensive-the Court treated' property concepts as central in overturning the conviction:
1
A number of factors are important in the instant case. First, this was a privately owned flag. In a technical property sense it was not the property of any government.... Second, appellant displayed his flag on private property.
As the dissenters saw it, private ownership of the flag could not be " Scholars have suggested formulations for protecting free speech values from dilution. Professor Tribe's elaborate "two track" theoretical structure attempts to identify all governmental restrictions aimed at the "communicative impact" of expressive activity and treats such restrictions as invalid. TRIBE, AMERICAN CONSTITUTIONAL LAW 580-601 (1978 decisive, because the flag is a "special kind of personality," 5 2 "a national property, and the Nation may regulate those who would make, imitate, sell, possess or use it." 3 In this view, the flag as a national symbol may be protected against misuse just as the CocaCola insignia as a corporate symbol may be protected against misappropriation. In each instance, there is protection of the intangible property interest in the integrity of a trademark. Thus, the flag use case pitted the tangible property interest in private ownership of a flag against the less tangible interest in public control of the symbol, and the traditional property interest prevailed. 54 The potency of the property factor can also be seen in a Burger Court decision involving the right not to speak, or at least not to have the state appropriate private property as a forum for the state's message. The case involved the right of a Jehovah's Witness to object to the New Hampshire motto, "Live Free or Die," appearing on his automobile license plates. Although the case might have been decided on the established right of persons of conscience to be free from compelled state orthodoxy, 55 the property element was a key factor in the Court's analysis: 5 6 We are thus faced with the question of whether the State may constitutionally require an individual to participate in the dissemination of an ideological message by displaying it on his private property in a manner and for the express purpose that it be observed and read by the public. We hold that the State may not do so.... [ nance that prohibited drive-in movie theaters with screens visible from the street from showing scenes of nudity alleged to be offensive to unwilling viewers. 7 The prevailing opinion emphasized that the speech sought to be regulated emanated from the claimant's property and that the financial costs that drive-in operators would have to incur to shield their screens from passersby would be substantial. 58 Speech and property were similarly entwined in a 1977 ruling that a municipality, allegedly attempting to stem "white flight" from a residential neighborhood, could not ban the posting of "For Sale" or "Sold" signs on homeowners' property. 5 9 While the Court's strong free speech opinion applied the traditional doctrine that speech cannot be restricted merely because people may be stimulated to act, the consequence of the decision was to permit use of residential property for speech concerning sale of that property.
The Court has also been impressed with speech claims when an individual or corporation used its funds or property in order to facilitate the speech. In Buckley v. Valeo,° the campaign finance case, the central issue was stated as whether "money is speech,"'" that is, whether restrictions on the amount of money that could be spent in political campaigns were restrictions on free speech. Despite powerful countervailing arguments, the Court held that they were: 62 "A restriction on the amount of money a person or group can spend on political communication during a campaign necessarily reduces the quantity of expression by restricting the number of issues discussed, the depth of their exploration, and the size of the audience reached." The Court went on to hold that quantitative " Erznoznik v. City of Jacksonville, 422 U.S. 205 (1975) . s In Erznoznik, the Court left open the question whether the use of property to show sexually oriented movies could be regulated through "a properly drawn zoning ordinance restricting the location of drive-in theaters." 422 U.S. at 212 n.9. A year later, a sharply divided Court held that municipalities could, as part of a zoning plan, single out "adult only" bookstores and movie houses and prohibit them from clustering together in the same areas. restrictions on how much money candidates, campaigns, or independent supporters could spend violated the First Amendment.
The Court's protection of the overt use of property and economic resources to facilitate speech was even clearer in a 1978 case where it protected the free speech rights of entities embodying the quintessential modern form of property: the corporation. 6 3 The Court held that business corporations cannot be prohibited from spending corporate funds to express corporate views on referendum issues, even where those issues do not "materially affect" the corporation's business or property. Although the Court's analysis emphasized the importance of public debate and the emerging First Amendment "right to hear," the specific holding was that speech could not be stripped of First Amendment protection because the source of the speech was a corporation. 6 4 The dissenters believed that a State may "prevent corporate management from using the corporate treasury to propagate views having no connection with the corporate business."65 A final example of the Court's willingness to give heightened protection to speech paid for by the speaker concerned speech by public utilities-corporate entities traditionally subject to comprehensive state regulation. A New York public service commission rule barred utility companies from inserting material that expressed the utility's viewpoint on "controversial matters of public policy" in monthly billing statements to consumers (in this case, the benefits of nuclear power). The Court invalidated the commission ban. Consolidated Edison has not asked to use the offices of the Commission as a forum from which to promulgate its views.
Rather, it seeks merely to utilize its own billing envelopes to promulgate its views on controversial issues of public policy ...
[The] Commission's attempt to restrict free expression of a private party cannot be upheld by reliance upon precedent that rests on the special interests of a government in overseeing the use of its property.
Once again, the use of property as a platform for speech validates speech interests.
2. Speech enhanced by property. The corporate and campaign speech cases reflect another and perhaps more profound property theme in the Burger Court's decisions: There will be no compelled equalization of the resources to compete in the marketplace of ideas. Time and again the Court has insisted that government cannot limit the free speech rights of the wealthy and powerful in order to afford those with lesser resources the ability to debate on a more equal footing.
During the 1970s, the Court was confronted with litigants seeking price controls and supports in the marketplace of ideas. One set of equalization claims came under the rubric of "access to the media." 6 8 In Miami Herald Pub. Co. v. Tornillo, 6 9 a candidate for local elective office invoked a 1902 statute to compel a newspaper that had criticized him to publish his editorial reply. The Court sympathetically surveyed the plaintiff's showing that media ownership had become highly concentrated and that the combination of fewer media outlets and the economic barriers to entry had reduced participation in public debate and had constricted the scope of debate. 7O But the Court unanimously rejected an equalizing right -f access:
The New York Court of Appeals thereafter held that a utility could, consistent with the First Amendment, be made to bear the expense of informational advertising, by a commission order excluding such costs from the rate base as an allowable expense and thus requiring the cost to be subsidized by the shareholders. See One might discount this decision on the ground that it reflected a special solicitude for the press. But Tornillo previewed the more sweeping issues that surfaced two years later in Buckley v. Valeo. The plaintiffs had challenged new statutory restrictions on contributions to federal candidates and expenditures by federal candidates, their campaigns and their independent supporters. The governmental interests alleged to sustain these restrictions were prevention of corruption through unlimited contributions, as symbolized by Watergate, equalization of the ability to compete in the political marketplace, and prevention of "skyrocketing" campaign expenditures. 72 Concluding that the restrictions were consonant with the First Amendment, the District of Columbia Court of Appeals upheld the monetary restrictions in their entirety. 7 3
The Supreme Court reversed much of the decision below in an opinion characterized as the "key to understanding the Burger Court's protection of speech connected to economic activity." 74 Initially, the Court rejected the global theory that the application of wealth to subsidize political speech constituted regulable "conduct" rather than speech, or could be subjected to "volume" restraints: ruption grounds, 7 6 the Court sharply rejected the power of government to restrict expenditures by wealthy speakers in order to enhance the voice of others: 7 7 "[T]he concept that government may restrict the speech of some elements of our society in order to enhance the relative voice of others is wholly foreign to the First Amendment."
Finally, the Court struck down the ceilings on overall expenditures in a campaign by observing categorically that: 7 "
The First Amendment denies government the power to determine that spending to promote one's political views is wasteful, excessive, or unwise. In the free society ordained by our Constitution it is not the government, but the people-individually as citizens and candidates and collectively as associations and political committees-who must retain control over the quantity and range of debate on public issues in a political campaign.
Those whose personal wealth and property permit them a greater opportunity to speak on partisan campaign issues cannot be restricted from doing so in the interests of equality. The decision thus stands as a potent example of wealth and speech uniting to defeat claims based on an equality principle. 7 9 The link between property and speech and the refusal to tolerate legislative efforts to "equalize" public discourse by reducing wealth-based differences in the ability to enter the marketplace of ideas were again evident in Bellotti. The step from the campaign finance case to the corporate speech case was short in doctrine but long in implication. The issue was whether corporations could be prohibited by statute from spending funds to influence the electorate on a referendum question "other than one materially affecting any of the property, business or assets of the corporation. 0 The 76 Id. at 24-29. The Court found that the contribution limits served the compelling interest of preventing the potential and appearance of political corruption associated with unlimited private campaign contributions and that these interests were sufficient to overcome the speech and associational rights implicit in making contributions to candidates.
highest Massachusetts court upheld the restriction on the ground that a corporation's right to speak was a function of-and therefore limited by-its right to protect its property and that the statute allowed corporate speech on issues that affected its economic and property interest.
A sharply divided Supreme Court reversed. Justice Powell's opinion for the Court framed the issue as "whether the corporate identity of the speaker deprives this proposed speech of what otherwise would be its clear entitlement to protection. ' "' The Court found that the limitation on corporate speech infringed two First Amendment concerns: (1) prohibiting government from "limiting the stock of information" available to the public and (2) disqualifying government from "dictating the subjects about which persons may speak and the speakers who may address a public issue. 8 2 The claims that corporate wealth, capital, and power would "drown out" other points of view and exert an undue influence on referendum campaigns were rejected with the observation that there had been no record showing to that effect. More significantly, the Court once again rejected the "concept that government may restrict the speech of some elements of our society in order to enhance the relative voice of others." 8 3
It is difficult to avoid viewing Bellotti as a Magna Carta for corporate speech on public issues. Taken in tandem with Buckley v. Valeo, it provides a broad basis for individuals and corporations to employ aggregations of wealth and property to influence the citizenry on public issues, public questions, and perhaps even candidates for public office. 3. Speech promoting property. The Burger Court's principal First Amendment innovation has been to incorporate "commercial speech" within the zone of protected speech and, in less than a decade, elaborate an entire doctrine for this purpose. It has done so by explicit reliance on traditional free market models linking the protection of free enterprise and economic interests with the protection of speech. "The relationship of speech to the marketplace of products or of services does not make it valueless in the marketplace of ideas."ss
In 1942 the Court held that "the Constitution imposes no... restraint on government as respects purely commercial advertising." 8 6 Although this doctrine was subsequently limited, 87 not until 1975 did the Court rule, in the context of advertising of abortion services, that "commercial" speech merited some constitutional protection, the precise extent depending on whether the public interest in the speech outweighed the state's need for regulation.
88
A year later the Court revised its doctrine by holding that speech which does "no more than propose a commercial transaction" cannot for that reason alone be denied First Amendment protection. 89 The case involved a statutory restriction on price advertising of prescription drugs, where the content of the prohibited message-"I will sell you the X prescription drug at the Y price"-was wholly commercial. The Court rested on three grounds: (1) speech does not lose its protection because it is paid for by the advertiser or flows from an economic motivation; (2) individuals and society have a strong interest in "the free flow of commercial information"; and (3) commercial advertising is indispensable in our "predominantly free enterprise economy." The Court nevertheless disclaimed any suggestion that commercial speech would be as immune from regu- " Bigelow v. Virginia, note 85 supra. The case involved a Virginia statutory prohibition on "encouraging... the procuring of abortion. . ." applied to the editor of a local weekly newspaper that had run an advertisement for lawful abortion services available in New York. Because the information was of arguable public interest, the Court did not have to address squarely the "purely commercial speech" issues. Two years earlier, in Pittsburgh Press, the Court did not cast doubt on the continued vitality of the commercial speech exception where an illegal commercial proposal was concerned.
"' Virginia State Board of Pharmacy v. Virginia Citizens Consumer Council, 425 U.S.
(1976).
lation as other more "protected" forms of speech or that the "commonsense" differences between commercial speech and other forms of speech could not be taken into account in justifying differing kinds of government regulations. 9°T he Court soon extended the protection of commercial speech to "For Sale" signs to sell private homes, 91 to advertisements for contraceptives, 9 2 and to advertising of low-cost legal services. 93 These cases made clear that Virginia Board was to be a powerful precedent for protecting speech promoting goods and services. But they also demonstrated that the "commonsense" distinctions between commercial and political speech had teeth. Such distinctions differentiated the letter solicitation of clients for public interest litigation by ACLU lawyers 9 4 from in-person solicitation of clients in commonplace personal injury cases. 95 A year later similar distinctions supplied the basis for upholding a Texas statute that, in the interest of avoiding potential consumer deception as to the quality of services, prohibited the practice of optometry under a trade name.
96
The Court revisited these doctrinal problems and reformulated the rules governing commercial speech in a 1980 ruling invalidating a New York Public Service Commission order prohibiting regulated electric utilities from "promoting the use of electricity through... advertising." 9 7 It has been argued that speech proceeding from economic and profit motives is too remote from the First Amendment values of self-expression and self-governance to warrant protection and that 0 Id. at 770-72. Justice Rehnquist, the sole dissenter, took sharp issue with "elevat [ing] commercial intercourse between a seller hawking his wares and a buyer seeking to strike a bargain to the same plane as has been previously reserved for the free marketplace of ideas." Id. at 781. He also rejected the consumerist perspective on the Court's opinion, insisting that the First Amendment's primary function is to facilitate public decisionmaking in a democracy, not to facilitate "the choice of shampoo." Id. at 787.
" these decisions can only be justified in terms of economic liberty values of the Lochner genre. 9 8 This is a doubtful conclusion. Although the commercial speech doctrine primarily provides succor to economic interests, it is consistent with at least some of the purposes of the First Amendment. Commercial speech provides information of value to private consumers and affects public economic activity. However one resolves the dispute, it is plain that the Burger Court, through the use of the First Amendment, is producing results consonant with free market competition and the maintenance of property values. 9 9 4. Speech and media 'property." The Burger Court's linkage of property rights and speech protection is also reflected in a series of cases that permit owners of mass media to use "their" property for whatever speech they prefer and to refuse access to those who would use their facilities for contrary messages. The cases tend to confirm A. J. Liebling's remark that "Freedom of the press belongs to those who own one." 10 0
The Supreme Court's initial encounter with the issue came in 1969 in Red Lion Broadcasting Co. v. FCC,'°' where it upheld the personal attack and political editorial branches of the fairness doctrine and thus sustained a narrow form of compelled access to electronic news media. At issue was the broadcasters' asserted First Amendment right to use their allotted frequencies "to broadcast whatever they choose, and to exclude whomever they choose from ever using that frequency. ' 99 Professor Farber, note 98 supra, suggests that a commercial message can be broken down into two components: informational and contractual. Where government is seeking to regulate the former, normal First Amendment doctrines are applicable to assess the restriction. Where the regulation is aimed at the contractual component of the message, even though words are used in the transaction, government's broad power to regulate breaches of contract and warranty comes into play. In this view, a false advertisement can be regulated not because it is "bad" speech, but because it is like a breach of warranty. The equation is not easily made. argument, relying on two grounds to uphold limited incursions on broadcasters' rights. First, the Court found that the fairness doctrine advanced the free speech values of "an uninhibited marketplace of ideas in which truth will ultimately prevail," as opposed to permitting "monopolization of that market."' 1 3 That view plainly prefers speech values over the combined property and speech interests of broadcasters. But the Court found it necessary to express a second reason for the fairness doctrine based on a competing "property" interest, public "ownership" of the airwaves: "the First Amendment confers ... no right to an unconditional monopoly of a scarce resource which the Government has denied others the right to use. . . . Licenses to broadcast do not confer ownership of designated frequencies, but only the temporary privilege of using them."' 0 4 Thus, although Red Lion in fact subordinated broadcasters' property rights to First Amendment claims, the Court employed a property metaphor in the form of the public's superior title to the airwaves. Abuses could be controlled through the fairness doctrine and the license renewal system.'
08
The broadest protection for the journalistic and entrepreneurial freedom of media owners, and the sharpest rejection of access claims, came in Miami Herald Pub. Co. v. Tornillo.1 09 The Court unanimously overturned a limited statutory form of compelled access by political candidates seeking equal space to reply to personal attacks, notwithstanding a powerful demonstration that "economic factors" have resulted in the concentration of media ownership "in a few hands [with] the power to inform the American people and shape public opinion."" 0 Despite the "monopoly of the means of communication," the Court held that any effort to remedy the problem inevitably entailed either government controls or selfcensorship, both of which were anathema to free press values."' Once again, the First Amendment interests of those whose ownership enhanced their right to speak were to prevail. Compelled access to the pages of their newspapers would not be permitted. 112 Two cases decided in the 1980 Term reaffirmed the Court's protection of media owners against broad access claims, although in one of these cases it recognized a limited right of access. In the first case a radio station with a particular program format of classical music was sold to a new licensee who planned to change to "popular" musical fare. Access advocates challenged the sale, claiming that the Commission had to take account of the diminution of programming diversity in deciding whether to allow it. The Commission disagreed, reasoning that "market forces" would insure diversity more effectively than "government intervention." The Supreme Court rejected the access claims and upheld the Commis-,o' The Court did observe one flaw in the proposed access scheme for the mandated right to purchase air time for editorial messages: that the statutory public interest standard "would scarcely be served by a system so heavily weighted in favor of the financially affluent, or those with access to wealth.... Even under a first-come-first-served system,... the views of the affluent could well prevail over those of others, since they would have it within their power to purchase time more frequently." Id. at 123.
'09 418 U.S. 241 (1974). sion's policy as consistent with the statute and First Amendment values." 3 The effect of the ruling was a victory for the journalistic and property interests of station owners. The second decision tested a federal campaign reform statute providing that candidates for federal elective office have a right of reasonable access to the use of stations for paid political broadcasts on behalf of their candidacies." 4 The statute was challenged by the three major networks, which had refused, in late 1979, to make airtime available to President Carter's 1980 reelection campaign. The lower court upheld the statute, and the Supreme Court affirmed." 1 Chief Justice Burger's opinion concentrated on whether Congress had intended to create such a limited right of access and whether the Commission could manageably enforce the requirement. With respect to the broadcaster's First Amendment objections, the Chief Justice acknowledged the tension between journalistic freedom and public control of the airwaves but resolved the conflict by concluding that the facilitating of campaign speech justified the limited right of access: 116 Petitioners are correct that the Court has never approved a general right of access to the media. [Citations omitted.] Nor do we do so today. Section 312(a)(7) creates a limited right to "reasonable" access that pertains only to legally qualified federal candidates.... Section 312(a)(7) represents an effort by Congress to assure that an important resource-the airwaves-will be used in the public interest. We hold that the statutory right of access... properly balances the First Amendment rights of federal candidates, the public, and broadcasters.
This CBS case hews more closely to Red Lion than it does to the first CBS decision. In order to enhance campaign speech, it permits a limited incursion on broadcasters' interests that it justifies by reference to public "ownership" of "an important resource." On the other hand, the "limited" right to access will be limited to candidates who can pay for it. 116 Id. at 396-97 (emphasis in original). 117 The other instance where the Burger Court allowed some government intrusion upon the property and speech interests of media owners was the 1978 decision upholding FCC "cross-ownership" rules generally prohibiting formation of jointly owned newspaper-What emerges is that both the First Amendment and property rights that attach to media ownership will generally prevail over broad access and diversity claims. Print media owners cannot be compelled to supply access. In limited instances, electronic media owners are subject to compelled access in a narrow and discrete fashion by virtue of overriding public "ownership" interests.
B. PROPERTY AND SPEECH IN CONFLICT
1. Speech and the 'public forum." The Court's "public forum" cases supply the most powerful example of a tension between speech rights and property rights. The Burger Court, expressly overruling Warren Court precedent, has held that the First Amendment does not require that facilities open to the public generally must allow speech activity over the objections of the owner-private, corporate, or governmental.
The use of public and private property for First Amendment activities inevitably involves an adjustment of property rights and speech interests. Almost a century ago, Justice Holmes took the position in Massachusetts that property rights would invariably prevail:' "For the Legislature absolutely or conditionally to forbid public speaking in a highway or public park is no more an infringement of the rights of a member of the public than for the owner of a private house to forbid it in his house." A different view was taken by Justice Roberts in his oft-cited opinion in Hague v. CIO: 119 "Wherever the title of the streets and parks may rest, they have immemorially been held in trust for the use of the public and, time out of mind, have been used for purposes of assembly, communicating thoughts between citizens, and discussing public questions." The Burger Court's adjustment of the interests gives primary weight to property. (1964) . nity in such a manner that the channels of communication remain free." The decision overturned the conviction of a Jehovah's Witness for handing out literature on the streets of Chickasaw, Alabama, a community whose buildings and streets were owned by a private corporation. Finding that the town resembled a typical municipality in every way but ownership, the Court held that the property factor should not control:
Ownership does not always mean absolute dominion. The more an owner, for his advantage, opens up his property for use by the public in general, the more do his rights become circumscribed by the statutory and constitutional rights of those who use it... When we balance the Constitutional rights of owners of property against those of the people to enjoy freedom of the press and religion, as we must here, we remain mindful of the fact that the latter occupy a preferred position .... [T] he circumstance that the property rights to the premises where the deprivation of liberty, here involved, took place, were held by others than the public, is not sufficient to justify the State's permitting a corporation to govern a community of citizens so as to restrict their fundamental liberties... Justice Frankfurter's concurring opinion added: "Title to property as defined by State law controls property relations; it cannot control issues of civil liberties which arise precisely because a company town is a town as well as a congeries of property relations. ) 122 In 1968, the Warren Court significantly extended Marsh by holding that a state court injunction which prohibited peaceful labor picketers from entering the property of a privately owned shopping center in order to protest the labor policies of a store located in that center violated the First Amendment. 1 23 The injunction barred the demonstrators from trespassing on shopping center property and relegated them to a public roadway at the entrance to the center parking lot several hundred feet from the supermarket.
Starting from the premise that "peaceful picketing carried on in a location generally open to the public" is presumptively protected
7]
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by the First Amendment, the Court characterized the issue "squarely" presented as "whethdr Pennsylvania's generally valid rules against trespass to private property" could be applied to bar labor picketing of a store in a shopping center. 124 The Court held they could not. The most striking part of the Court's opinion was its rejection of the shopping center's claimed traditional right to exclude from private property, a right "part and parcel of the rights traditionally associated with ownership of private property."'
125
Given the contemporary development of shopping centers as the "functional equivalent" of downtown business districts, the Court concluded that the Marsh principles, that ownership does not "always mean absolute dominion" and that the rights of an owner who opens property to the public can be circumscribed, compelled a reversal of the injunction.' 2 6 The shopping center case, taken together with Red Lion decided the following year, represented the high point for First Amendment access advocates. The Burger Court's reversal of this momentum began in 1972 in Lloyd Corp. v. Tanner. 1 27 Responding to property rights arguments, Justice Powell wrote that depriving the private owner of a shopping mall of the right to exclude from its premises people who wished to distribute antiwar leaflets was a violation of the owner's rights to private property and one not required by the First Amendment: 128 "[T]here has been no such dedication of Lloyd's privately owned and operated shopping center to public use as to entitle respondents to exercise therein the asserted First Amendment rights." The record showed that the mall was open to all members of the public, that space in the mall had frequently been made available to civic groups, and that the land upon which the mall was built had originally been publicly owned. Nevertheless, in an elaborate explication of the clash between free speech rights and property interests, the Court found that Marsh and Logan Valley were not controlling. As time would prove, the grounds upon which those cases were distinguished were unpersuasive and contained the seeds of the overruling of Logan Valley. In his Lloyd opinion Justice Powell insisted that Logan Valley was wrong in treating a shopping center as the "functional equivalent" of a municipal business district, since the "invitation extended to the public . . is to come to the Center to do business with the tenants," and not an "open-ended invitation to the public to use the Center for any and all purposes.
"129 In addition, he maintained that Logan Valley could be limited to situations where the First Amendment message was related to an activity at the shopping center because "[i]t would be an unwarranted infringement of property rights to require them to yield to the exercise of First Amendment rights under circumstances where adequate alternative avenues of communication exist." ' 130 Finally, the Court addressed the conflict between property interests and speech rights on a broader plane:
131 .
[T]his Court has never held that a trespasser or an uninvited guest may exercise general rights of free speech on property privately owned and used nondiscriminatorily for private purposes only. Even where public property is involved, the Court has recognized that it is not necessarily available for speech, pickets, or other communicative activity... When one compares these observations with the statement in Marsh that judicial balancing of property rights against First Amendment rights must be "mindful of the fact that the latter occupy a preferred position,, 132 it becomes clear that the priority of speech over property had yielded to a parity between speech and property, if not a new preference for the latter. Four years later, the preference for property rights over speech rights was again evident in Hudgens v. NLRB. ' 34 Eschewing pretense of distinguishing Logan Valley by expressly overruling it and confining Marsh to its facts, the Court held that the First Amendment had no role to play in determining whether union picketers had a right of speech access to privately owned shopping centers. Viewing the issue and the precedents through the prism of the state action requirement, the Court reasoned that while Marsh was still sound-since the "company town" was more town than company-Logan Valley was out of line in treating the privately owned shopping center as the "functional equivalent" of a business district. "' Accordingly, the only rights which the union speakers had were those made available by statute.
In dissent, Justice Marshall, joined by Justice Brennan, sharply criticized the Court's property-based approach to the issues and its gratuitous "bypassing of [a] purely statutory issue to overrule a First Amendment decision less than 10 years old."' 36 He argued that "courts ought not let the formalities of title put an end to analysis": the important point, underlying Marsh, was that "traditional public channels of communication remain free, regardless of the incidence of ownership."' 37 The dissent concluded: 3 8 In the final analysis, the Court's rejection of any role for the First Amendment in the privately owned shopping center complex stems, I believe, from an overly formalistic view of the relationship between the institution of private ownership of property and the First Amendment's guarantee of freedom of speech. No one would seriously question the legitimacy of the values of privacy and individual autonomy traditionally associated with privately owned property. But property that is privately owned is not always held for private use, and when a property owner opens his property to public use the force of those values diminishes.
The next decision in the line had an ironic twist, with the Court's 114 424 U.S. 507 (1976 In Lloyd there was no state constitutional or statutory provision that had been construed to create rights to the use of private property by strangers, comparable to those found by the California Supreme Court here. It is, of course, well-established that a State in the exercise of its police power may adopt reasonable restrictions on private property so long as the restrictions do not amount to a taking without just compensation or contravene any other federal constitutional provision.
Having concluded that Lloyd was not controlling, the Court addressed the shopping center's claims that the state restriction of its right to exclude speakers from its premises constituted a "taking" of its property without just compensation and "deprived" it of property without due process of law. Justice Rehnquist observed that "one of the essential sticks in the bundle of property rights is the right to exclude others,"' 4 2 and agreed that there had been such a "9 447 U.S. 74 (1980 "taking" by the recognition of a state right to engage in free speech on shopping center property over the owner's objections. But this was not a violation of the Fifth Amendment's Takings Clause, as traditionally interpreted, because it did not "unreasonably impair the value or use" of the property as a shopping center or interfere with "reasonable investment-backed expectations." ' 14 3 In addition, the Court found no deprivation of general property rights, given the broad state authority to define and reorder such rights."
At first glance, the shopping center case would appear to confound the thesis that the Burger Court has preferred property rights over free speech interests. On closer examination the decision does not sustain this view.
The Court left undisturbed its holding in Lloyd that First Amendment rights of access to private property will be wholly subordinated to state-sanctioned rights to exclude. Except where a State has chosen, as California did, to withdraw the right to exclude from the bundle of property rights, Lloyd will control. ' 45 Had the Court reversed the California court's restriction of the shopping center's right to exclude, it would have had to employ the Due Process Clause to place severe limits on the State's ability to define and condition property rights. Such a ruling would have altered settled doctrine governing the state's police power to regulate property rights and possibly invited a return to the discredited "Lochner era." 146 '43 Id. at 83. In short, the Court's PruneYard decision did not prefer First Amendment rights at the expense of property rights. It upheld the expansive power of states to define, expand, or contract property rights.
The Princeton University case, had it not been mooted, 1 47 would have permitted the Supreme Court to test the reach of PruneYard. In PruneYard the state law readjustment of property rights was targeted, in a civil proceeding, on a traditional commercial enterprise which advanced no strong First Amendment interests of its own. In the Princeton case, state criminal law was applied to property owned by a private educational institution claiming both property and speech rights in controlling its premises. In such circumstances, following the Hudgens theory, the balance might tilt against allowance of a free speech easement for demonstrators. That was certainly the thrust of the Loretto decision, 1 48 where the Court upheld the rights of landlords to refuse to allow cable television wires to be installed on their property for tenants' use. In finding a "taking" by virtue of "a permanent physical occupation of real property," the Court again manifested its inclination to protect property rights against speech-related claims.
b) "Public" property. Just as Marsh v. Alabama is the baseline to examine speech rights on private property, Justice Robert's plurality opinion in Hague v. CIO is the standard to measure speech rights on publicly owned property. Rejecting a property-centered conception of the First Amendment, he said: "Wherever the title of streets and parks may rest, they have immemorially been held in trust for the use of the public and, time out of mind, have been used for purposes of assembly, communicating thoughts between citizens, and discussing public questions."' 4 9 The Warren Court was generous in applying this principle to invalidate government restrictions on the use of streets and other public places for First Amendment purposes, including demonstrations before a State House,' 50 the home of a mayor,' 5 ' and an Army recruiting station. These decisions reflect the tension between two approaches to free speech use of publicly owned property. Either government premises open to the public are appropriate forums for speech activity which does not interfere with the functioning of the facility or government may control its property in the same fashion as a private owner to exclude those who would enter for speech activity. The speech-protective approach was demonstrated in Brown v. Louisiana,'" where the Court overturned a breach of the peace conviction of five young black protesters who conducted a silent vigil inside a segregated public library. Justice Fortas found that First Amendment freedoms included "the right in a peaceable and orderly manner to protest by silent and reproachful presence, in a place where the protestant has every right to be, the unconstitutional segregation of public facilities."' 5 4 Justice Black's sharp dissent made the contrary point: "[The First Amendment] does not guarantee to any person the right to use someone else's property, even that owned by government and dedicated to other purposes, as a stage to express dissident ideas." ' Just a few months later, Justice Black's property views prevailed in a case upholding trespass convictions of civil rights protesters for gathering outside a jail, but upon jail premises. In rejecting the First Amendment claim, Justice Black insisted:1 5 6
The State, no less than a private owner of property, has power to preserve the property under its control for the use to which it is lawfully dedicated. For this reason, there is no merit to the petitioners' argument that they had a constitutional right to stay on the property, over the jail custodian's objections, because this "area chosen for the peaceful civil rights demonstration was not only 'reasonable' but also particularly appropriate."
Since the Warren Court was sharply divided in both cases, the Burger Court was free from precedential restraint in determining its approach to governmental control of speech uses of public property. The initial results were inconclusive.
In a 1974 case, Lehman v. City of Shaker Heights,' 5 7 the Court split over whether a municipally owned and operated bus company could refuse to accept political advertisements on city-owned buses while allowing commercial messages to be displayed. Justice Blackmun's plurality opinion, finding that no public forum for ideas had been created, characterized the city as acting like a private entrepreneur: 1 5 8
[The city is engaged in commerce .... The car card space... is a part of the commercial venture. . . .No First Amendment forum is here to be found. The city consciously has limited access to its transit system advertising space in order to minimize chances of abuse, the appearance of favoritism, and the risk of imposing on a captive audience. These are reasonable legislative objectives advanced by the city in a proprietary capacity.
Justice Douglas concurred, observing that the advertising space, if a forum at all, "is more akin to a newspaper than to a park" and, like a newspaper, the city "owner cannot be forced to include in his offerings news or other items which outsiders may desire but which the owner abhors. '' 159 The dissenters insisted that the city had created a public forum by permitting some advertising and that it was thereby impermissible to deny access on the basis of content or subject matter or to permit commercial messages while prohibiting political communication.
The Lehman decision tends to confirm our property thesis in two ways. The Court sanctioned municipal dominion over its property as a sufficient basis to restrict speech and it upheld state discrimination in favor of commercial speech over political speech. 160 Government's control of its property was solidified in 1976 when the Army prohibited political speeches and leaflet distribution on the premises of Fort Dix, New Jersey, even on portions of the military post generally open to the public. In Greer v. Spock, 6 ' the 1s8 ld. at 303-4.
159 Id. at 306. 160 In Southeastern Promotions, Ltd. v. Conrad, 420 U.S. 546 (1975), a city had denied the use of its municipal theater to the rock musical Hair on the ground that the production was obscene. Justice Blackmun, without reference to his Lehman opinion, concluded that the city's action "was no less a prior restraint because the public facilities under their control happened to be municipal theaters. The [facilities] were public forums designed for and dedicated to expressive activities," 420 U.S. The Court of Appeals was mistaken . . . in thinking that [the 1972 decision] stands for the principle that whenever members of the public are permitted freely to visit a place owned or operated by the Government, then that place becomes a "public forum" for purposes of the First Amendment ....
"The State, no less than a private owner of property, has power to preserve the property under its control for the use of which it is lawfully dedicated."
The Court readily upheld the military regulation. 1 64 The Court has since applied these principles to permit military commanders broad power to regulate speech activities within a military base even by military personnel properly on the base 16 and to treat prison facilities as "off-limits" to the application of normal First Amendment activities: "A prison may be no more easily converted into a public forum than a military base." 166 Most recently, in United States Postal Service v. Council of Greenburgh Civic Associations, 1 67 the Court has confirmed its willingness to accord government broad power to restrict speech that impairs governmental control of its property. The issue was whether a postal statute, prohibiting the deposit of unstamped "mailable matter" in a letter box approved as an "authorized depository" by the postal service, violated the First Amendment rights of civic groups which delivered unstamped messages and leaflets in the letter boxes of private homes. After canvassing the history and functions of the postal service, Justice Rehnquist concluded that even though the homeowner "pays for the physical components" of the "authorized depository," the homeowner "agrees to abide by the Postal Service's regulations in exchange for the Postal Service agreeing to deliver and pick up his mail." 16 The Court analyzed the case in terms of government ownership of the property in question. In this light, the result was foreordained: 169 Indeed, it is difficult to conceive of any reason why this Court should treat a letterbox differently for First Amendment access purposes than it has in the past treated the military base in Greer .... the jail or prison inJones,... or the advertising space made available in city rapid transit cars in Lehman, . . . In all these cases, this Court recognized that the First Amendment does not guarantee access to property simply because it is owned or controlled by the government.
The Court determined that it was unnecessary to address "time, place and manner" issues in order to conclude that the postal statute restriction did not violate the First Amendment.
As he had in Adderley, Lehman, and Greer, Justice Brennan adopted a different approach: 17 0 ... Our cases have recognized generally that public properties are appropriate fora for exercise of First Amendment rights.... While First Amendment rights exercised on public property may be subject to reasonable time, place and manner restrictions, that is very different from saying that governmentcontrolled property, such as a letterbox, does not constitute a public forum.
And Justice Marshall maintained in dissent that "[t]he determinative question in each of these [earlier] cases was not whether the government owned or controlled the property, but whether the nature of the governmental interests warranted the restrictions on expression. That is the question properly asked in this case. ' question "whether the government owned or controlled the property" has been central, and the issue "whether the nature of the governmental interest warranted the restrictions on expression" has been marginal. Instead of determining whether the precise nature of the facility rendered the speech activity "anomalous" or "basically incompatible" with the property's primary functions, the Court has permitted formal ownership and control of property to be decisive.
2. Residential property. The government won the postal case because it was found to have had the superior property-type interests in the mailbox. Justice Stevens's dissenting opinion was equally steeped in property considerations: 172 The mailbox is private property; it is not a public forum to which the owner must grant access. If the owner does not want to receive any written communications other than stamped mail, he should be permitted to post the equivalent of a "no trespassing" sign on his mailbox. A statute that protects his privacy by prohibiting unsolicited and unwanted deposits on his property would surely be valid. Justice Stevens's concern with "unwanted deposits" of free speech on private property evokes other instances of tension between free speech claims and protection of the value of residential and commercial property.
In a cluster of cases involving diverse issues such as door-to-door canvassing, regulation of pornography and sexually oriented material, and zoning, the Court has approached First Amendment claims with the zeal of urban planners. This tendency was evident in three cases putting homeowners' rights of property and privacy against the rights of free speech of canvassers and picketers. In each instance the Court was able to decide the case without resolving the clash between property rights and speech claims, but it used strong language indicating that homeowners' rights would prevail over speakers'.
In 1976, the Court reviewed an ordinance that required, for "identification" purposes, advance notice in writing to the police by ''any person desiring to canvass . . . or call from house to house [for] a recognized charitable [or] political . . . cause." 173 The Court in-validated the ordinance on vagueness grounds. Six Justices concluded that, "vagueness defects aside, an ordinance of this kind would ordinarily withstand constitutional attack." ' 174 A similar approach was taken in a case involving a local ordinance that prohibited door-to-door solicitation by charitable organizations that devoted more than twenty-five percent of their revenue to organizational expenses. The Court reaffirmed that such solicitation, even though involving political and charitable causes, can be regulated by government in order to protect the privacy of homeowners against fraud, crime, or annoyance. 17 The particular ordinance was invalidated, however, because the twenty-five-percent limitation did not bear a sufficiently substantial relationship to such goals.
The Court also addressed these issues in a case involving residential picketing. A civil rights group challenged an Illinois statute that had the effect of preventing demonstrations on the public sidewalks in front of the home of the Mayor of Chicago. The Court invalidated the statute on equal protection grounds because it exempted certain kinds of labor dispute picketing from the general prohibition on residential picketing. 1 76 It expressly left unresolved the question "whether a statute barring all residential picketing regardless of its subject matter would violate the First and Fourteenth Amendments.' ' 177 But, in dictum, the majority asserted the broad protection that it would afford to privacy, even against free speech claims, where the ban on residential picketing was content neutral:' 78 "The State's interest in protecting the well-being, tranquility, and privacy of the home is certainly of the highest order in a free and civilized society." While the Court's decision invalidated a particular ban on residential picketing at the behest of free speech claimants, its message that homeowners be permitted the quiet use and enjoyment of their property against free speech claims may be its more lasting element.
3. Property "values." A series of Burger Court First Amendment rulings reflect basic concern for the protection of property interests.
174 Id. at 623. This was Justice Brennan's characterization of the majority opinion. The most important of these relate to sexually oriented speech. For example, the Court rejected a challenge to the notion that there exists a distinct category of "obscene" speech, which can be regulated in ways constitutionally unacceptable for other forms of expression.' 79 These decisions also confound normal First Amendment doctrine by permitting plenary regulation of a category of speech causing no demonstrable harm.'
80
In the watershed case, Paris Adult Theaters I, the majority relied on the proposition, foreign to First Amendment adjudication, that the Court is not "a super-legislature to determine the wisdom, need and propriety of laws that touch economic problemns, business affairs, or social conditions."'' The preoccupation with commercial, economic, and property matters is particularly noteworthy when it is recalled that the issue was whether government could prohibit the availability of "adults only" sexual ideas to willing adult recipients. A 1969 Warren Court decision had found a First Amendment right to receive such ideas, albeit in the privacy of the home, superior to the claimed harm resulting from access to obscenity.' 82 In rejecting that precedent, Chief Justice Burger emphasized governmental interests of a different order:183
[T]here are legitimate state interests at stake in stemming the tide of commercialized obscenity, even assuming it is feasible to enforce effective safeguards against exposure to juveniles and to passersby .... [These] include the interest of the public in the quality of life and the total community environment, the tone of commerce in the great city centers, and, possibly, the public safety itself.
It is surprising that such interests, primarily rooted in notions of environmental pollution, aesthetic zoning, and preservation of commercial areas, would be found paramount to free speech concerns. Similarly curious was the Court's insistence that just as government is free to act on the basis of "unprovable assumptions" in the "regulation of commercial and business affairs," it has compar- ably broad leeway to regulate speech:' 84 "Understandably, those who entertain an absolutist view of the First Amendment find it uncomfortable to explain why rights of association, speech and press should be severely restrained in the marketplace of goods and money, but not in the marketplace of pornography." In this view, if government is permitted to regulate speech in the economic marketplace to further the community welfare, it can regulate other forms of speech in the same fashion. Speech interests will be subordinated to the goal of achieving clean, stable, and orderly downtown areas, and the property and economic interests promoted by such developments. These priorities became more explicit three years later in Young v. American Mini Theatres.' 85 The Court upheld a Detroit zoning ordinance which differentiated between motion picture theaters and bookstores that exhibited sexually explicit "adult" books and movies and those which did not. The ordinance required that such establishments not be located within 1,000 feet of any two other "regulated uses" or within 500 feet of a residential area. All Justices recognized that the regulated establishments offered materials that were not within the constitutional definition of obscenity. Nevertheless, a five-to-four majority upheld the ordinance, relying in part on a finding of the Detroit Common Council that "some uses of property are especially injurious to a neighborhood when they are concentrated in limited areas." ' 186 Justice Powell's concurring opinion is even more clearly dominated by property considerations. He viewed the case as "an example of innovative land-use regulation, implicating First Amendment concerns only incidentally and to a limited extent.' 187 In many of these cases property interests conflict-the free speech and property rights of commercial purveyors of books and movies are arrayed against the property owners of the surrounding community. The Detroit case curbed the rights of the owners of regulated establishments in the course of protecting the value of the surrounding property against uses which, in the city's words, "ad- 8 By contrast, when the proprietor of a drive-in movie showing sexually suggestive films succeeded in invalidating a restrictive ordinance, the counterpoised property interests of the community were not deemed as weighty-the screen was on a busy highway and visible only from two adjacent streets and a little used church parking lot-and the restriction was not imposed as part of a comprehensive zoning plan designed to protect property values.' 89 The concept that speech may be controlled to the extent of its deleterious effect on surrounding property interests also worked its way into a decision that upheld FCC regulation of a radio monologue that was found to be "indecent but not obscene" because it included "dirty words."' 9 0 Although the case can be explained in terms of federal power over the air waves, as well as domestic privacy, Justice Stevens, who wrote the Detroit decision, underscored his rejection of the free speech claim by analogy to the zoning power:
The Commission's decision rested entirely on a nuisance rationale under which context is all important. . . . As Mr. Justice Sutherland wrote, a "nuisance may be merely a right thing in the wrong place-like a pig in the parlor instead of the barnyard." Euclid v. Ambler Realty Co .... We simply hold that when the Commission finds that a pig has entered the parlor, the exercise of its regulatory power does not depend on proof that the pig is obscene. 
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board advertising were permitted while others were proscribed. But seven members of the Court, relying in part on the ordinance's purpose "to safeguard and enhance property values," would permit broad, nondiscriminatory prohibition of billboards in order to achieve the "twin goals [of] traffic safety and the appearance of the city. , 193 A four-Justice plurality interpreted the ordinance as permitting some "on-site" billboard advertising: "The occupant of property may advertise his own goods or services; he may not advertise the goods or services of others, nor may he display most noncommercial messages." ' 1 94 The plurality found it constitutionally permissible for a city allowing on-site billboards to ban "off-site" commercial advertising on billboards, because commercial speech is entitled to lesser protection and thus subject to broader regulation. To that extent, the "city's land-use interests" outweighed "the commercial interests of those seeking to purvey goods and services within the city." ' 19 5 The defect in the ordinance was that the city allowed some kinds of commercial billboards but prohibited other kinds of noncommercial messages without adequate justification for the content distinctions.
Justices Brennan and Blackmun, though willing to recognize the validity of some "place and manner" restrictions on billboards, found the ordinance broadly unconstitutional as an unjustified total ban on an important medium of communication:' 96 . . . the city has failed to show that its asserted interest in aesthetics is sufficiently substantial in the commercial and industrial areas of San Diego. I do not doubt that "[it is within the power of the [city] to determine that the community should be beautiful," . . . but that power may not be exercised in contravention of the First Amendment. 197 Id. at 557, 559-60. Justice Rehnquist's dissent was even more succinct: "[Tihe aesthetic justification alone is sufficient to sustain a total prohibition of billboards within a community." Id. at 570.
[W]e are discussing a very simple and basic question: the authority of local government to protect its citizens' legitimate interests in traffic safety and the environment by eliminating distracting and ugly structures from its building and roadways, to define which billboards actually pose that danger, and to decide whether, in certain instances, the public's need for the information outweighs the dangers perceived.
Justice Stevens also stressed the property theme in his dissent. Comparing billboards to graffiti, he reasoned that both forms of expression could be banned: The billboard decision is instructive. When speech interests conflict with property and environmental values protected by government through zoning measures, speech will take second place to the interests in "enhancing property values" and preventing "ugly" and "unsightly eyesores." Attractive urban centers and quiet and orderly residential communities are surely important, but they should not be achieved at the expense of the First Amendment. Urban planning goals and zoning schemes should not enjoy "talismanic immunity"' 9 9 from close First Amendment scrutiny. Moreover, the Court's preference for neat, orderly commercial and residential environments, wholly uncluttered by "unsightly" manifestations of free speech, stands in sharp contrast to a different perception of the untidiness that society must tolerate to maintain '9 Id. at 552 (emphasis added). To many, the immediate consequence of this freedom may often appear to be only verbal tumult, discord, and even offensive utterance. These are, however, within established limits, in truth necessary side effects of the broader enduring values which the process of open debate permits us to achieve. That the air may at times seem filled with verbal cacophony is, in this sense, not a sign of weakness, but of strength.
IV. CONCLUSION
The apparently close link between the Burger Court's free speech decisions and traditional property interests is consistent with a decade of jurisprudence in the Supreme Court. An older concept that a primary office of civil liberties is to safeguard the liberty of property and contract has reemerged. For most of two centuries the protection of property and contract was viewed as the cornerstone of the protection of liberty. John Adams went so far as to say, "Property must be secured or liberty cannot exist." 2°1 More recently Justice Stewart observed: ". . . a fundamental interdependence exists between the personal right to liberty and the personal right in property .... That rights in property are basic civil rights has long been recognized. 20 2 And the originator of the "new property" concept believed that property-"new" or "old"-and liberty were inextricably intertwined in providing the individual a buffer against the state. 20 3 We do not denigrate the important role of private property as a protector of civil liberties. Nor do we suggest that free speech and property are inherently antithetical. Although they may frequently be in conflict, the values embodied in the two concepts play a complementary role in the maintenance of liberal democracy, however imperfect. As the Court has observed: " [T] [1982
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Constitution certainly did not think these fundamental rights of a free society are incompatible with each other." 20 4 By the same token, it is unnecessary to take the position that property interests should always be subordinated to free speech values. Thus, even a low-decibel speaker could not properly assert a right to orate or even to converse in another's living room without permission. Nor is it clear that someone wishing to open a bookstore in a neighborhood zoned for residential use could validly complain that the First Amendment provided a right that overrode a neutrally applied zoning law.
Individual ownership of property is thus closely linked to civil liberty. That is not to say that property concepts must underlie protection of free speech. We see no basis in principle for this in light of the independent values that gird the First Amendment. These purposes are well known and can be briefly summarized. The first is individual fulfillment through self-expression. As Justice Brandeis put it: "the final end of the State [is] to make men free to develop their faculties." 2°5 The second major justification stresses concepts of self-government and political democracy. This theory of free speech was powerfully formulated by Professor Alexander Meildejohn and, in a well-known passage, underlined by Justice Brennan, who affirmed the "profound national commitment to the principle that debate on public issues should be uninhibited, robust, and wide-open." 20 6 The third major purpose of the First Amendment is its purifying quality in advancing knowledge and discovering truth. Or, in Justice Holmes' metaphor, "the best test of truth is the power of the thought to get itself accepted in the competition of the market. 20 7 And finally, "freedom of expression is a method of achieving a more adaptable and hence a more stable community, of maintaining the precarious balance between healthy cleavage and necessary consensus. "208 These are the classic purposes of the First Amendment. Each alone may not be compelling, but their sum posits a powerful case for free expression. We see no reason to diminish constitutional protection when property interests clash with free speech values. After considerable exposure to both academic discourse and courtroom combat relating to free speech, we have rarely found a person who openly belittles the worth of the constitutional guarantee. To the contrary, everyone professes to support it. Why then the sharp differences among judges and scholars? We suggest that these turn not merely on whether the disputants agree with purposes of the First Amendment but rather on the degree to which they embrace them. 2°9 The degree of adherence cannot of course be measured, but it is palpable when one reads judicial opinions, law review articles, or even the briefs of lawyers. Like Justice Stewart's approach to hard-core obscenity, one knows it when one sees it. The Court's pattern of downgrading free speech when it has appeared to conflict with proprietary rights asserted by individuals, corporations, or even government expresses an erroneous set of priorities. The Court has treated the First Amendment merely as one more factor to be weighed in the constitutional balance rather than as the first among equals in the American pantheon of liberty.
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Free speech and property in fact represent different sorts of constitutional liberty. Property is bottomed on protection of wealth 2
